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1 INTRODUCTION 

 Background 

1.1.1 Wardell Armstrong LLP (WA) were appointed by Barr Environmental Ltd to produce a 

‘shadow’ Stage 1 Habitats Regulations Appraisal (HRA) screening report regarding the 

proposed development of an energy recovery park (project) at Killoch (the site), 

located off the A70 between Ayr and Cumnock in East Ayrshire. 

1.1.2 The report seeks to inform an assessment to be undertaken by the competent 

authority (East Ayrshire Council) of any aspects of the project that would cause ‘likely 

significant effects’ on the interest features of European sites, specifically:  

• Airds Moss Special Area of Conservation (SAC); and 

• Muirkirk and North Lowther Uplands Special Protection Area (SPA). 

1.1.3 In order to fully assess the potential for likely significant effects upon these 

internationally designated sites, this project has been assessed both in isolation and 

in combination with other plans and projects.  The East Ayrshire Local Development 

Plan (2017) is the principle source of information for in-combination assessments as 

well as relevant developments within 10km, listed in the Request for Scoping Opinion 

(WA, 2020). 

1.1.4 The assessment is informed by the Figures within the Drawings Section of the report, 

a Preliminary Ecological Appraisal (Wardell Armstrong 2020) which is attached as 

Appendix 1, and Chapter 8: Air Quality, Odour and Human Health. 

 Site Context 

1.2.1 The project site is located at the head office of Barr Environmental Limited which 

currently incorporates a number of office and storage buildings, asphalt plant and 

ancillary infrastructure, an area used for training purposes and general laydown area 

for equipment, see the ‘Proposed Site Plan’ (FOB Design, Drawing Reference: 

21113_PL04). 

 Project Description 

1.3.1 The project is to build and operate an energy recovery park on the existing brownfield 

site, which has historically been used as a coal mining and processing facility. It is 

proposed to build a facility with the capability to process, recycle and reuse residual 
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waste which until now has been destined for landfill, to generate energy in the form 

of heat and electricity. 

1.3.2 The Energy Recovery Park (ERP) would process non-hazardous residual waste, with a 

design capacity of up to 166,000 tonnes per annum, to generate approximately 15MW 

of electricity which will be exported to the local electricity distribution network. The 

remaining electricity would be used to power the facility and onsite buildings. The ERP 

would also be capable of exporting heat to nearby users including the current Barr 

facilities at Killoch. 

 Proximity to Designated Areas 

1.4.1 Airds Moss SAC and Muirkirk and North Lowther Uplands SPA are located 

approximately 11km and 10km east of the site respectively. The Ecological 

Designations plan (Wardell Armstrong, Drawing Reference: GM11372_028) within the 

Drawings Section shows the site location and extent relative to the European sites.  

 Ecological Context of the Site 

1.5.1 The site is formed of an area of industrial land located within a rural setting 

approximately 2.5km west from the village of Ochiltree in East Ayrshire. The site is 

adjacent to an industrial site to the north and west which is owned by Hargreaves for 

the processing and storage of coal. To the south the site is bound by the A70 with 

agricultural land beyond. Agricultural land is adjacent to the east of the site.  

1.5.2 Habitats within the site including improved grassland, poor semi-improved neutral 

grassland, intact hedgerow (species poor), scattered trees and ephemeral vegetation, 

which exist in small areas. These habitats are of low conservation value at a site level 

and are common habitat types locally, regionally and nationally. No habitats on site 

were identified as ground water dependant terrestrial ecosystems (GWDTEs) or were 

derived from peatland. There are four buildings within the site and an area of standing 

water. 
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Photo 1: Poor semi-improved grassland within the site. 

 

Photo 2: Scattered trees present along the site boundary. 
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Photo 3: Ephemeral vegetation found throughout the site. 

 Current Legislation 

1.6.1 The requirement for an assessment of impacts of a proposed development on 

European sites is set out within the Conservation (Natural Habitats, &c.) Regulations 

1994 (as amended).  

1.6.2 The ultimate aim of the Regulations is to “maintain or restore, at favourable 

conservation status, natural habitats and species of wild fauna and flora of Community 

interest”.  This aim relates to habitats and species, not the European sites themselves, 

although the sites have a significant role in delivering favourable conservation status. 

1.6.3 The Conservation (Natural Habitats, &c.) Regulations 1994 (as amended) applies the 

precautionary principle to European sites. For plans or projects where Likely 

Significant Effects have been established at Stage 1, such projects can only be 

permitted having ascertained that there will be no adverse effect on the integrity of 

the site(s) in question. Plans and projects with predicted adverse impacts on European 

sites may still be permitted if there are no alternatives to them and there are 

Imperative Reasons of Overriding Public Interest (IROPI) as to why they should go 

ahead. In such cases, compensation would be necessary to ensure the overall integrity 

of the site network is maintained. 

1.6.4 Over the years, the phrase ‘Habitats Regulations Appraisal’ (HRA) has come into use 

to describe the overall process set out in the Regulations from screening through to 
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Imperative Reasons of Overriding Public Interest (IROPI). This has arisen in order to 

distinguish the process from the individual stage described in the law as an 

‘appropriate assessment’. Throughout this report, we use the term Habitat 

Regulations Appraisal for the overall process and restrict the use of Appropriate 

Assessment to the specific stage of that name. 

1.6.5 In assessing the Likely Significant Effects of the Proposed Development, reference has 

been made to the Air Quality Assessment Levels for the protection of sensitive 

ecosystems and habitats, against which the significance of impacts are assessed in 

accordance with the IAQM 2020 guidance are outlined within the Air Quality 

Standards (Scotland) Regulations for oxides of nitrogen and sulphur dioxide. Limits for 

ammonia are contained in IPPC H1 (2003). However, these have been superseded by 

more recent Critical Levels as detailed within the Air Pollution Information System 

(APIS).   

1.6.6 The Critical Levels relevant to this planning application are presented in Table 1. 

Pollutant  Concentration 

(µg/m3)  

Measured as  

Nitrogen oxides  

(as nitrogen 

dioxide) 

75 Daily mean 

30 Annual mean 

Sulphur dioxide 10 Annual mean for sensitive lichen 

communities and bryophytes and 

ecosystems where lichens and bryophytes 

are an important part of the ecosystem’s 

integrity 

20 Annual mean for all higher plants 

Hydrogen fluoride <5 Daily mean 

<0.5 Annual mean 

Ammonia 1 Annual mean for sensitive lichen 

communities and bryophytes and 

ecosystems where lichens and bryophytes 

are an important part of the ecosystem’s 

integrity 

 3 Annual mean for all higher plants 
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2 METHODS 

2.1.1 Habitats Regulations Appraisal of projects can be broken down into three discrete 

stages, each of which effectively culminates in a test. The stages are sequential, and it 

is only necessary to progress to the following stage if a test is failed. The stages are: 

 Stage 1 – Likely Significant Effect Test 

2.2.1 This is essentially a risk assessment, typically utilising existing data, records and 

specialist knowledge. The purpose of the test is to decide whether ‘full’ Appropriate 

Assessment is required. The essential question is: 

“Is the project, either alone or in combination with other relevant projects and 

plans, likely to result in a significant [adverse] effect upon European sites?” 

2.2.2 If it can be demonstrated that significant effects are unlikely, no further assessment is 

required.  As a result of the People over Wind C-323/17 (Court of Justice of European 

Union, 12 April 2018) the ECJ have clarified that …it is not appropriate at the screening 

stage, to take account of the measures intended to avoid or reduce the harmful effects 

of the plan or project on that site.  

2.2.3 In essence this means that ‘mitigation’ cannot be applied to the decision at Stage 1 as 

to whether or not there are any Likely Significant Effects. 

 Stage 2 – Appropriate Assessment 

2.3.1 If it cannot be satisfactorily demonstrated that significant effects are unlikely, an 

“Appropriate Assessment” will be required. This is focussed entirely upon the 

designated interest features of the European sites in question. The essential question 

here is: 

“Will the project, either alone or in combination with other relevant projects 

and plans, actually result in an adverse effect upon the integrity of any 

European sites, without mitigation?” 

2.3.2 If it is concluded that adverse effects will occur, measures will be required to either 

avoid the impact in the first place, or to mitigate the ecological effect to such an extent 

that it is no longer significant. Note that, unlike standard Ecological Impact 

Assessment, compensation for adverse effects (i.e. creation of alternative habitat) is 

not permitted at the Appropriate Assessment stage. 
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 Stage 3 – Imperative Reasons of Overriding Public Interest (IROPI) Test 

2.4.1 If a project will have a significant adverse effect upon a European site, and this effect 

cannot be either avoided or mitigated, the project cannot proceed unless it passes the 

IROPI test. In order to pass the test, it must be objectively concluded that no 

alternative solutions exist. The project must be referred to Secretary of State on the 

grounds that there are Imperative Reasons of Overriding Public Interest as to why the 

project should nonetheless proceed. 

2.4.2 This report deals with the first stage of Habitat Regulations Appraisal – the Likely 

Significant Effect Test and the second stage – Appropriate Assessment. 

 Confirming Other Plans and Projects That May Act in Combination 

2.5.1 It is a requirement of the Regulations that the impacts of any plans or projects being 

assessed are not considered in isolation but in combination with other plans and 

projects that may also be affecting the European site(s) in question.  In this case the 

East Ayrshire Local Development Plan (2017) was considered as being the major point 

of information for the in-combination assessment as well as relevant developments 

within 10km, listed in the Request for Scoping Opinion (WA, 2020); The East Ayrshire 

Local Development Plan 2 HRA details in-combination effects arising from local 

projects.  
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3 PATHWAYS OF IMPACT 

3.1.1 In carrying out a HRA, it is important to determine the various ways in which the 

project in question can impact on European sites by following the pathways along 

which development can be connected with those sites, in some cases many kilometres 

distant. Briefly defined, pathways are routes by which a change in activity associated 

with a plan or project can lead to an effect upon a European site.  Three potential 

pathways of effect are considered below of relevance to Airds Moss Special Area of 

Conservation (SAC) and Muirkirk and North Lowther Uplands Special Protection Area 

(SPA). 

 Effects of Disturbance on Breeding, Migrating and Wintering Birds Associated with 

SPAs. 

3.2.1 Disturbance effects to birds stems from the fact that they are required to expend 

energy unnecessarily which delays feeding and puts pressure on energy budgets. This 

may increase energetic output while reducing energetic input, which can adversely 

affect ‘fitness’ and therefore the likelihood of survival and breeding success. In 

addition, displacement of birds from one feeding site to another can increase the 

pressure on the resources available within the remaining sites, which then must 

sustain a greater number of birds. Furthermore, the more time a breeding bird spends 

disturbed from its nest, the more its eggs are likely to chill, which can lead to nesting 

failure, and the more vulnerable they, or any nestlings, are to predators. 

3.2.2 The sensitivity to disturbance may be less in late summer/early autumn and winter i.e. 

periods outside of the breeding season than in spring/summer. However, late 

summer/early autumn winter activity can still cause important disturbance, especially 

as birds are particularly vulnerable at this time of year due to food shortages, such 

that disturbance can result in abandonment of suitable feeding areas.  

3.2.3 Human activity can affect birds either directly (e.g. through causing them to flee) or 

indirectly (e.g. through damaging their habitat). The most obvious direct effect is that 

of immediate mortality such as death by shooting, but human activity can also lead to 

behavioural changes (e.g. alterations in feeding behaviour, avoidance of certain areas 

etc.) and physiological changes (e.g. an increase in heart rate) that, although less 

noticeable, may ultimately result in major population-level effects by altering the 

balance between immigration/birth and emigration/death. 
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3.2.4 The degree of impact that varying levels of noise will have on different species of bird 

is poorly understood except that a number of studies have found that an increase in 

traffic levels on roads does lead to a reduction in the bird abundance within adjacent 

habitats.  

 Air Pollution and Air-borne Pollutants 

3.3.1 Poor air quality can have a range of environmental impacts. Development in the 

vicinity of European sites has the potential to result in increased levels of deposition 

(nitrogen/ ammonia/ acid) within the SAC and SPA, which may result in effects on their 

features or supporting habitats for features. Bogs for example, are particularly 

sensitive to atmospheric pollution, in particular nitrogen oxides and ammonia, due to 

their ombrotrophic nature, and impacts can include a decline in species richness due 

to loss of rarer species and structural change to habitat, as well as increased nitrogen 

within the peat and associated water.  

 Changes in Water Quality and Hydraulic Conditions 

3.4.1 The quality of the water that feeds into European sites is a major determinant of the 

habitats present, the species they support and their quality. Poor water quality can 

have a range of environmental impacts. Development in proximity to European sites 

has the potential to affect both the water quality and levels within European sites, 

which may result in significant effects on their features or supporting habitats for 

features. These impacts could be from pollution or contamination of habitats, for 

example where surface water or other water-based emissions (e.g. from sewage, or 

industrial processes in employment areas) are discharged into water courses or 

ground water. Developments also have the potential to affect water quantity either 

through localised lowering of the water table through excavations or through 

interrupting drainage pathways.
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4 EUROPEAN SITES 

4.1.1 European sites considered in this assessment and their qualifying features are outlined 

below. 

 Airds Moss Special Area of Conservation (SAC) 

4.2.1 Airds Moss represents one of the few remaining areas of relatively low-altitude 

blanket bog in south-west Scotland, where agricultural conversion and forestry have 

reduced the original extent. The general site character is that of bogs, marshes, water 

fringed vegetation, fens, humid grassland, mesophile grassland and coniferous 

woodland. The vegetation over some parts of the site is modified by past drainage and 

mineral extraction and is dominated by purple moor-grass (Molinia caerulea). 

Elsewhere, areas of surface patterning occur, and more typical bog vegetation 

dominated by heather (Calluna vulgaris), deergrass (Trichophorum cespitosum) and 

cross-leaved heath (Erica tetralix) is extensive, with locally abundant white beak-sedge 

(Rhynchospora alba), cranberry (Vaccinium oxycoccos) and carpets of the bog-moss 

(Sphagnum magellanicum). 

4.2.2 The site qualifies due to its Annex 1 habitat 7130: blanket bog1. 

 Muirkirk and North Lowther Uplands Special Protection Area (SPA) 

4.3.1 Muirkirk and North Lowther Uplands SPA comprises three adjacent upland areas 

(situated to the north and south of the town of Muirkirk, and the northern Lowther 

Hills), together with Airds Moss, a low-lying blanket bog situated between the two 

upland areas of north and south Muirkirk. The predominant habitats include semi-

natural areas of blanket bog, acid grassland and heath. 

4.3.2 The site qualifies under Article 4.1 by regularly supporting populations of European 

importance of the Annex 1 species2:  

• hen harrier (Circus cyaneus) (between 1994 and 1998, an average of 29.2 

breeding females, 6% of the GB population and between 1991 and 1995, an 

average of 12 individuals, 2% of the GB population);  

• short-eared owl (Asio flammeus) (between 1997 and 1998, an average of 26 

pairs, 3% of the GB population);  

 
1 https://sac.jncc.gov.uk/site/UK0030218 (accessed: 17/03/2021) 
2 https://sitelink.nature.scot/site/8616 (accessed: 17/03/2021) 
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• merlin (Falco columbarius) (between 1989 and 1998, an average of 9 pairs, 

0.7% of the GB population and selected as one of the most suitable sites for 

merlin in GB);  

• peregrine (Falco peregrinus) (between 1992 and 1996, an average of 6 pairs, 

0.5% of the GB population and selected as one of the most suitable sites for 

peregrine in GB); and 

• golden plover (Pluvialis apricaria) (1999, an estimated minimum of 154 pairs, 

0.7% of the GB population and selected as one of the most suitable sites for 

golden plover in GB). 
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5 LIKELY SIGNIFICANT EFFECT TEST 

5.1.1 Table 1 considers the impact pathways and their potential interaction with the 

European sites.  
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6 IN-COMBINATION EFFECTS 

6.1.1 The project alone has been assessed as having no likely significant adverse effect on 

the integrity of the Airds Moss SAC or the Muirkirk and North Lowther Uplands SPA. 

6.1.2 The East Ayrshire Local Development Plan (2017) was consulted to identify key 

strategic and significant proposed developments within the local authority area, as 

well as the Environmental Impact Assessments (EIAs) and HRAs (where undertaken) 

for those developments listed in the Request for Scoping Opinion (WA, 2020). The HRA 

for the local plan has concluded that there are no likely significant effects or in-

combination effects as a result of the implementation of the local plan, and none of 

the key strategic and significant proposed developments within 10km of the project 

identified any significant adverse effects of the Airds Moss SAC or the Muirkirk and 

North Lowther Uplands SPA.  

6.1.3 The Air Quality, Odour and Human Health assessment (Chapter 8) determined that 

there are no other developments which would need to be considered in combination 

with this project. There are no other significant point sources which would need to be 

considered cumulatively. 

6.1.4 Therefore, it can be concluded that there will be no likely significant effect upon the 

Airds Moss SAC or the Muirkirk and North Lowther Uplands SPA either in isolation or 

combination with relevant plans and projects. 
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7 CONCLUSION 

7.1.1 This assessment has concluded that: 

• The project will not result in any direct adverse effects as it is located entirely 

outside of the European sites. 

• The project will not result in disturbance to any of the qualifying species for 

which the European sites are designated. 

• The project will not result in any adverse effects to European sites from air 

pollution or air-borne emissions. 

• The project will not result in any adverse effects to European sites from 

changes in water quality and hydraulic conditions. 

7.1.2 It can reasonably be concluded that the project will not result in any likely significant 

effects, either alone or in combination with other projects and no further mitigation 

or assessment is required.
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1 INTRODUCTION  

1.1 Terms of Reference  

1.1.1 Wardell Armstrong LLP (WA) was commissioned by Barr Environmental Ltd to 

undertake a Preliminary Ecological Appraisal to inform a planning application for a 

proposed energy recovery facility at grid reference NS 47994 20384. The original 

survey was undertaken in 2015 with an update survey being undertaken in 2020, the 

findings of which are presented in this report. 

1.1.2 This report has been produced with reference to current guidelines for Preliminary 

Ecological Appraisal (Chartered Institute of Ecology and Environmental Management 

(CIEEM 2012)), Guidelines for Ecological Report Writing (CIEEM 2015) and British 

Standard BS 42020:2013 (BSI 2013) which involves the evaluation of potential 
ecological constraints based on Extended Phase I (Joint Nature Conservation 

Committee (JNCC 2010)) survey data and background desk study.  

1.1.3 The purpose of the appraisal is to identify the likely presence of ecological features 
within or near the application site that could potentially pose a constraint to the 

proposed development. The following ecological features have been considered: 

• Statutory and non-statutory designated conservation areas; 

• UK and local Biodiversity Action Plan (BAP) habitats; 

• Areas of Ancient Woodland; 

• Legally protected species; and 

• Invasive species. 

1.1.4 This report also seeks to identify any requirement for further specialist survey where 

the initial assessment cannot be relied upon to adequately determine presence or 

reliably infer absence of protected species/taxa. Mitigation and enhancement 

opportunities are also discussed. 

1.2 Site Context 

1.2.1 The area of detailed ecological study referred to as the site comprises industrial land 

covering approximately 8.1 hectares. The site is located within a rural setting 

approximately 2.5km west from the village of Ochiltree in East Ayrshire. The site is 

adjacent to an industrial site to the north and west which is owned by Hargreaves for 

the processing and storage of coal. To the south the site is bound by the A70 with 

agricultural land beyond. Agricultural land is adjacent to the east of the site.  
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1.3 Proposed Development 

1.3.1 The proposed development is for an energy recovery facility. The development will 

comprise a waste reception hall, fuel bunker and boiler house, together with a stack 

and associated infrastructure.   
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2 METHODOLOGY  

2.1 Desk Study  

2.1.1 The desk study primarily involves contacting the local records centre to provide the 

following ecological data within 2km of the site (extended to 15Km for European 

sites):  

• Statutory designated sites; 

• Locally designated sites; 

• Ancient woodland; 

• Protected and priority species; and 

• Local BAP priority species. 

2.1.2 South West Scotland Environmental Information Centre (SWSEIC) now covers this 

area. Ordnance Survey (OS) and satellite mapping was used to gain contextual habitat 

information.  Scottish Natural Heritage (SNH) Interactive Mapping was used to identify 
statutory designated sites within 2km of the site, a 15km radius was used for Special 

Protected Areas (SPAs), Special Areas of Conservation (SACs) and Ramsar sites. 

2.2 Extended Phase 1 Habitat Survey  

2.2.1 WA carried out the original Extended Phase 1 Habitat Survey of the site on the 17th 

December 2014, the update was carried out on the 14th August 2020. 

2.2.2 The survey broadly followed the ‘Extended Phase 1’ methodology (Institute of 

Environmental Assessment (IEA), 1995 and JNCC 2010), each of the main habitats 

were classified according to the relevant criteria. In addition to the mapping and 

description of habitats, incidental observations of protected and/or BAP priority 

species and the potential for such species to occur on site (and in the surrounding 

landscape where relevant) were also noted.   

2.2.3 Specific habitat features are mapped on drawing GM11372-001. 

2.3 Nomenclature 

2.3.1 Vascular plant names follow ‘New Flora of the British Isles’ (Stace 1997) with 

vernacular names as provided in the Botanical Society of the British Isles website (BSBI, 

2013). All other flora and fauna names following the National Biodiversity Network 
(NBN) Gateway (NBN, 2013). The common and scientific name of species/taxa is 

provided (if available) when first mentioned in the text, with only the vernacular name 

referred to thereafter. 
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2.4 Assessment Limitations 

2.4.1 Ecological surveys are limited by factors that affect the presence of plants and animals 

such as time of year, weather, migration patterns and behaviour.  The survey was 

undertaken in August and therefore the survey data may not be representative of 

other times of year.  

2.4.2 The absence of desk study records cannot be relied upon to reliably infer absence of 

a species/habitat.  Often, the absence of records is a result of under-recording within 

the given search area. 

2.4.3 Access permission was not provided for land outside the site boundary.  Therefore, 

where potential habitats or habitat features were noted at distance from accessible 

land further ecological surveys may be required. 

2.4.4 The above limitations are not considered likely to significantly affect the conclusions 

drawn within this report. 

2.5 Quality Assurance & Environmental Management 

2.5.1 All Ecologists employed by WA are members of CIEEM and are bound by its code of 

professional conduct. All surveys and assessments have been undertaken with 

reference to the recommendations given in ‘BS 42020:2013 Biodiversity. Code of 
practice for planning and development.’ 
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3.2 Habitats 

3.2.1 All habitats within the survey area are described in Table 2, below, together with an 

indication of their BAP status, according to the definitions given in UK BAP Priority 

Habitat Descriptions (Anon 2008 updated 2010) and within the Ayrshire Local BAP2.  

The table also provides an evaluation of their potential to constrain development, 

indicated with bold text.  Table 3 describes the buildings on site along with their bat 

roost potential and the requirement for any further survey work. 

3.2.2 Habitats for which potential adverse effects are not anticipated are excluded from 

further assessment. 

3.2.3 The location and extent of habitats is shown on drawing GM11372-001, Extended 

Phase 1 Habitat Plan.   

 

 
2 http://www.ayrshire-jsu.gov.uk/albap_reports.html 
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B2 A two storey building used for the storage of industrial equipment, archives 

and offices. A number of the rooms within the building were not being 

utilised. The building had a flat roof constructed of concrete and a rubber 

sheet with no insulation. The walls were primarily rendered in pebble dash 

with only the frontal side having exposed brickwork The building exterior 

was in good condition with only a few gaps which did not appear to egress 

into the building far enough to be considered suitable for bats. Internal 

inspections identified some gaps and holes in the walls and windows which 

had provided access to pigeons. The interior of the building was in relatively 

good condition with numerous rooms all being relatively well sealed with 

the ceilings being constructed of concrete and bison slabs. There was some 

deterioration to the walls in places where gaps, cracks and holes were 

present however they were not considered suitable to support bat roosts. 

Negligible No further surveys required. 

B3 A large corrugated iron storage warehouse used for mechanical works Negligible No further surveys required. 

B4 A two story building similar in construction to B2. The building had a flat 

concrete roof, pebble dashed walls with some sections of corrugated iron. 

Negligible No further surveys required. 
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3.3 Ecological Evaluation 

3.3.1 The presence/potential presence of protected species recorded during the site survey 

or within the desk based study are displayed within Table 4 along with an assessment 

of potential constraints such species could have to the proposed development.   

3.3.2 Species/taxa for which potential adverse effects are not anticipated are excluded from 

further assessment. 
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4 DISCUSSION AND RECOMMENDATIONS 

4.1 Potential Constraints 

4.1.1 The 2020 update confirms no change from the earlier evaluation, with only breeding 

birds and standing open water being considered potential site constraints (in the 

absence of mitigation). In addition, a screening HRA considering Airds Moss and 

Muirkirk and North Lowther Uplands SPA may be required.  In this event it is 

considered that the only potential impact pathway of relevance would be acidification 

and Nitrogen deposition as a result of particulate emissions from the stack. 

Breeding Birds 

4.1.2 The habitats recorded within the survey area provide limited potential nesting habitat 

for common bird species. In order to avoid committing an offence under the relevant 
wildlife legislation it is recommended that all vegetation clearance works aim to avoid 

the breeding bird season (March – September).   

4.1.3 Should it prove necessary to carry out vegetation clearance works within the breeding 
bird season, mitigation will include: 

• A thorough check by a suitably qualified ecologist, for the presence of nesting 
birds within 24 hours of works commencing. 

• In the event that nesting birds are recorded within the works area the active 
nest(s) will be retained undisturbed and protected by a buffer of at least 5m of 
uncut vegetation.   

• Habitat clearance works will re-commence when the nesting attempt is complete, 
and the nest is confirmed by a suitably qualified ecologist to be inactive/disused. 

Standing open water/Amphibians 

4.1.4 The drainage ditch and bank vegetation on site is to be lost to the proposed 

development. The ditch is suitable habitat for common frog and common toad and 

there is suitable terrestrial habitat within the site boundaries. In addition, the ponds 

and terrestrial habitat to the west of the site are suitable for these species.  

4.1.5 To avoid incidental harm, the vegetation clearance and infilling of the drainage ditch 

will be completed in accordance with a Precautionary Working Methods Statement 

(PWMS), attached as Appendix 3.  
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4.2 Conclusion 

4.2.1 The 2020 PEA update confirms the site/habitats have remained relatively unchanged 

since the previous surveys.  The site is generally of low ecological value and no 

designated conservation areas will be adversely impacted by the proposals.  It will be 

necessary to mitigate against incidental harm to amphibians and nesting birds during 

habitat clearance, for which protocols are provided in this report and Appendix 3.  

Such measures will involve the attendance of a suitably qualified ecologist and 

restrictions relating to the timing of the works.   

4.2.2 Assuming such mitigation is adhered to in full, there are no residual constraints to the 

development.  It may be necessary to review the findings of this report prior to 

construction or in the event that works are delayed beyond summer 2022. 
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APPENDIX 1 LEGISLATION AND POLICY SUMMARY 

 

Legislation for Habitats/Sites 

 
Designated Site/Habitat Status 

Ramsar Sites 

Ramsar Sites are wetlands of international importance designated following 

The Ramsar Convention.  RAMSAR sites have the same level of protection as 

SSSIs under the Wildlife and Countryside Act 1981 (as amended). 

SPA (Special Protection Areas) 

SPAs are classified in accordance with Article 4 of the EC Directive on the 

Conservation of Wild Birds (79/409/EEC), the Birds Directive. They are they 

seek to protect the habitats of rare and vulnerable birds, listed in Annex I of 

the Birds Directive, and for regularly occurring migratory species.  The 

Wildlife and Countryside Act 1981 (as amended) and the Conservation of 

Habitats and Species Regulations 2010 implement the Birds Directive in the 

UK.   

SAC (Special Areas for Conservation) 

SACs are strictly protected areas which represent typical European Union of 

habitats and (non-bird) species listed in Annexes I and II of the EC Habitats 

Directive. The Wildlife and Countryside Act 1981 (as amended) and the 

Conservation of Habitats and Species Regulations 2010 implement the 

Habitats Directive in the UK.  

SSSI (Sites of Special Scientific Interest) 

SSSIs protect the best examples of the UK's flora, fauna, or geological or 

physiographical features.  Originally notified under the National Parks and 

Access to the Countryside Act 1949, SSSIs were renotified under the Wildlife 

and Countryside Act 1981 (as amended). Modified provisions for the 

protection and management of SSSIs were introduced by the Countryside 

and Rights of Way Act 2000. 

NNR (National Nature Reserves) 

NNRs are examples of some of the most important natural and semi-natural 

terrestrial and coastal ecosystems in Great Britain.  NNRs are declared by 

the statutory country conservation agencies under the National Parks and 

Access to the Countryside Act 1949 and the Wildlife and Countryside Act 

1981 (as amended).  Legal protection of NNRs is provided under The Wildlife 

and Countryside Act 1981 (as amended). 

Hedgerows 

All hedgerows are protected by the Hedgerows Regulations 1997, under 

which it is an offence to remove or destroy certain hedgerows without 

planning consent or permission from the Local Planning Authority.  These 

regulations do not apply to any hedgerow within the curtilage of, or marking 

the boundary of the curtilage of, a dwelling house. 

LNR (Local Nature Reserves) 

Designated by the National Parks and Access to the Countryside Act 1949, 

LNRs may be declared for nature conservation by local authorities after 

consultation with the relevant statutory nature conservation agency.  Legal 

protection of LNRs is provided under The Wildlife and Countryside Act 1981 

(as amended). 

  



 

  

Legislation for Species 

 
Species Legal Status 

European Legislation 

Creeping Marshwort, Early Gentian, Fen 

Orchid, Floating-leaved Water Plantain, 

Killarney Fern, Lady’s Slipper, Shore Dock, 

Slender Naiad, Yellow Marsh Saxifrage 

Under the Conservation of Habitats and Species Regulations 2010 (and as 

amended), it is illegal to deliberately pick, collect, uproot or destroy any 

such species. 

Bats, Dormouse, Otter, Wild Cat, Great 

Crested Newt, Natterjack Toad, Sand 

Lizard, Smooth Snake, Large Blue Butterfly 

These animals and their breeding sites or resting places are protected under 

Regulation 41 of the Conservation of Habitats and Species Regulations 2010 

(and as amended), which makes it illegal to:  

• Deliberately capture, injure or kill any such animal or to deliberately take 

or destroy their eggs; 

• Deliberately disturb4 such an animal; and 

• Damage or destroy a breeding site or resting place of such an animal.  

 

European Protected Species (EPS) licenses can be granted by Natural 

England in respect of development to permit activities that would 

otherwise be unlawful under the Conservation Regulations, providing that 

the following 3 tests (set out in the EC Habitats Directive) are passed, 

namely: 

• The development is for reasons of overriding public interest;  

• There is no satisfactory alternative; and  

• The favourable conservation status of the species concerned will be 

maintained and/or enhanced. 

 

Under Regulation 9(5) of the Conservation Regulations, Planning 

Authorities have a duty to ‘have regard to the requirements of the EC 

Habitats Directive’ i.e. LPA’s must consider the above 3 ‘tests’ when 

determining whether Planning Permission should be granted for 

developments likely to cause an offence under the Conservation 

Regulations.  

Domestic (UK) Legislations  

Bats, Dormouse, Great Crested Newt, 

Heath Fritillary, High Brown Fritillary, 

Large Blue, Marsh Fritillary, Natterjack 

Toad, Pine Martin, Otter, Red Squirrel, 

Sand Lizard, Smooth Snake, Swallowtail, 

Water Vole, Wildcat 

These animals receive full protection under the Wildlife and Countryside 

Act 1981 (and as amended), which makes it illegal (subject to certain 

exceptions) to: 

• Intentionally kill, injure or take any such animal; 

• Intentionally or recklessly damage, destroy or obstruct any place used 

for shelter or protection by any such animal; and 

• Intentionally or recklessly disturb such animals while they occupy a place 

used for shelter or protection. 

 
4 Under the Conservation Regulations, disturbance of protected animals includes in particular any disturbance which is 

likely to: (i) impair their ability to survive, breed or reproduce, or to rear or nurture their young or to hibernate or migrate; 

(ii) significantly affect the local distribution or abundance of the species in question. 



 

  

Species Legal Status 

Adder, Common Lizard, Grass Snake, Slow 

Worm, White-clawed Crayfish 

These animals receive partial protection under The Wildlife and 

Countryside Act 1981 (as amended by the Countryside and Rights of Way 

Act 2000), which provide protection against intentional killing or injury of 

any such animal. 

Nesting Birds  

All wild birds (as defined by the act) are protected under the Wildlife and 

Countryside Act 1981 (and as amended), which makes it illegal (subject to 

exceptions) to: 

• Intentionally kill, injure or take any wild bird;  

• Take, damage or destroy the nest (whilst being built or in use) or eggs of 

any wild bird. 

 WCA Schedule 1 listed Birds 

Additional protection is provided to birds listed on Schedule 1 of the 

Wildlife and Countryside Act 1981 (and as amended).  In addition to the 

offences detailed above relating to all wild birds, it is illegal to: 

• Intentionally or recklessly disturb any bird listed on Schedule 1, or their 

dependent young while nesting. 

Badgers 

The Protection of Badgers Act 1992 makes it illegal to wilfully kill or injure a 

Badger or attempt to do so and to intentionally or recklessly interfere with 

a Badger sett.  This includes: 

• damaging or destroying an active sett; 

• obstructing access to a sett; and  

• disturbing a Badger while it is occupying a sett.   

 

Licences can be granted to permit sett closure and/or disturbance between 

July and November inclusive (i.e. outside the sow pregnancy/birth period). 

Wild Mammals 

The Wild Mammals (Protection) Act 1996 provides legal protection to all 

wild mammals (as defined by the act) against the following actions: 

mutilate, kick, beat, nail, or otherwise impale, stab, burn, stone, drown, 

crush, drag or asphyxiate any wild mammal with intent to inflict 

unnecessary suffering.   

Invasive Species 

WCA Schedule 9 listed animals (Part 1) and 

plants (part 2) 

 

Certain species of plants and animals that do not naturally occur in Great 

Britain have become established in the wild and represent a threat to the 

natural fauna and flora. Section 14 of the Wildlife & Countryside Act 

prohibits the release of any animal species that are: 

“not ordinarily resident in and is not a regular visitor to Great 

Britain in a wild state” 

 
Scottish Planning Policy 2014 

The following has been taken from the ‘A Natural, Resilient Place’ section of the Scottish 

Planning Policy 2014, and is relevant to the development: 

  



 

  

Policy Principles 

The planning system should: 
•  facilitate positive change while maintaining and enhancing distinctive landscape 

character; 

•  conserve and enhance protected sites and species, taking account of the need to 
maintain healthy ecosystems and work with the natural processes which provide 

important services to communities; 

•    promote protection and improvement of the water environment, including rivers, 

lochs, estuaries, wetlands, coastal waters and groundwater, in a sustainable and 
co-ordinated way; 

•    seek to protect soils from damage such as erosion or compaction; 

•    protect and enhance ancient semi-natural woodland as an important and 
irreplaceable resource, together with other native or long-established woods, 

hedgerows and individual trees with high nature conservation or landscape value; 

•   seek benefits for biodiversity from new development where possible, including the 
restoration of degraded habitats and the avoidance of further fragmentation or 

isolation of habitats; and 

•    support opportunities for enjoying and learning about the natural environment. 
 

Delivery 

Planning authorities, and all public bodies, have a duty under the Nature Conservation 

(Scotland) Act 2004 to further the conservation of biodiversity. This duty must be reflected in 
development plans and development management decisions. They also have a duty under the 

Water Environment and Water Services (Scotland) Act 2003 to protect and improve Scotland’s 

water environment. The Scottish Government expects public bodies to apply the Principles for 
Sustainable Land Use, as set out in the Land Use Strategy, when taking significant decisions 

affecting the use of land. 

 
Development Plans 

International, national and locally designated areas and sites should be identified and 

afforded the appropriate level of protection in development plans. Reasons for local 
designation should be clearly explained and their function and continuing relevance 

considered when preparing plans. Buffer zones should not be established around areas 

designated for their natural heritage importance. Plans should set out the factors which will 

be taken into account in development management. The level of protection given to local 
designations should not be as high as that given to international or national designations. 



 

  

 

Protected Species 

The presence (or potential presence) of a legally protected species is an important 

consideration in decisions on planning applications. If there is evidence to suggest that a 

protected species is present on site or may be affected by a proposed development, steps must 
be taken to establish their presence. The level of protection afforded by legislation must be 

factored into the planning and design of the development and any impacts must be fully 

considered prior to the determination of the application. Certain activities – for example those 

involving European Protected Species as specified in the Conservation (Natural Habitats, &c.) 
Regulations 1994 and wild birds, protected animals and plants under the Wildlife and 

Countryside Act 1981 – may only be undertaken under licence. Following the introduction of 

the Wildlife and Natural Environment (Scotland) Act 2011, Scottish Natural Heritage is now 
responsible for the majority of wildlife licensing in Scotland. 

 

Woodland 
Ancient semi-natural woodland is an irreplaceable resource and, along with other woodlands, 

hedgerows and individual trees, especially veteran trees of high nature conservation and 

landscape value, should be protected from adverse impacts resulting from development. 
 

Tree Preservation Orders5 can be used to protect individual trees and groups of trees 

considered important for amenity or their cultural or historic interest. 

 
Where appropriate, planning authorities should seek opportunities to create new woodland 

and plant native trees in association with development. If a development would result in the 

severing or impairment of connectivity between important woodland habitats, workable 
mitigation measures should be identified and implemented, preferably linked to a wider green 

network (see also the section on green infrastructure). 

 
The Scottish Government’s Control of Woodland Removal Policy6 includes a presumption in 

favour of protecting woodland. Removal should only be permitted where it would achieve 

significant and clearly defined additional public benefits. Where woodland is removed in 
association with development, developers will generally be expected to provide compensatory 

planting. The criteria for determining the acceptability of woodland removal and further 

information on the implementation of the policy is explained in the Control of Woodland 

 
5  www.scotland.gov.uk/Publications/2011/01/28152314/0 
6  www.forestry.gov.uk/pdf/fcfc125.pdf/%24FILE/fcfc125.pdf 



 

  

Removal Policy, and this should be taken into account when preparing development plans and 

determining planning applications. 
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POND 5 (P5) 

NS 47603 20290 
A MEDIUM SIZED, PERMANENT 
SETTLING POND, RETANGULAR IN 
SHAPE WITH EMBANKMENTS 
BEING SAMLL, STEEP AND WELL 
VEGETATED. THE POND 
CONTAINED NO AQUATIC 
VEGETATION AND WAS BLACK IN 
COLOUR DUE TO THE RUN-OFF 
FROM THE ADJACENT COAL SITE. 

 

0.46, POOR 

POND 6 (P6) 

NS 47620 20264 
A MEDIUM SIZED, PERMANENT 
SETTLING POND, RETANGULAR IN 
SHAPE WITH EMBANKMENTS 
BEING SAMLL, STEEP AND WELL 
VEGETATED. THE POND 
CONTAINED SOME AQUATIC 
VEGETATION IN THE FORM OF 
BULRUSH CYPERACEAE SP. THE 
WATER WAS BLACK IN COLOUR 
DUE TO THE RUN-OFF FROM THE 
ADJACENT COAL SITE. 

 

0.48, POOR 

POND 7 (P7) 

NS 47636 20303 
A MEDIUM SIZED, PERMANENT 
SETTLING POND, RETANGULAR IN 
SHAPE WITH EMBANKMENTS 
BEING SAMLL, STEEP AND WELL 
VEGETATED. THE POND 
CONTAINED NO AQUATIC 
VEGETATION AND WAS BLACK IN 
COLOUR DUE TO THE RUN-OFF 
FROM THE ADJACENT COAL SITE.  

0.44, POOR 

POND 8 (P8) 

NS 47655 20275 
A MEDIUM SIZED, PERMANENT 
SETTLING POND, ELLIPSE IN SHAPE 
WITH EMBANKMENTS BEING 
SAMLL, STEEP AND WELL 
VEGETATED. THE POND 
CONTAINED NO AQUATIC 
VEGETATION AND WAS BLACK IN 
COLOUR DUE TO THE RUN-OFF 
FROM THE ADJACENT COAL SITE.  

0.46, POOR 



 

  

POND 9 (P9) 

NS 47405 20289 
A MEDIUM SIZED PERMANENT 
SETTLING POND, RETANGULAR IN 
SHAPE WITH EMBANKMENTS 
BEING SAMLL, STEEP AND WELL 
VEGETATED. THE POND 
CONTAINED SOME AQUATIC 
VEGETATION IN THE FORM OF 
BULRUSH. THE WATER WAS 
BLACK IN COLOUR DUE TO THE 
RUN-OFF FROM THE ADJACENT 
COAL SITE. 

 

0.48, POOR 

POND 10 (P10) 

NS 47649 20199 
AN EPHEMARAL POND WHICH 
COULD BE PRESENT DUE TO HIGH 
RAINFALL. THERE WAS NO 
AQUATIC VEGETATION.  

 

0.59 BELOW 
AVERAGE 
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 INTRODUCTION 

 Wardell Armstrong LLP (WA) was commissioned by Barr Environmental Limited to 

discharge planning condition 13 of the planning application for Killoch Energy 

Recovery Park, reference 15/0413/PP. The planning application was granted 

permission with conditions on 22nd June 2017.  

 Planning condition 13 states:  

‘Prior to the commencement of development a scheme to minimise and 

mitigate impacts on ecological interest during construction shall be 

submitted to and approved by the Planning authority. This shall include 

measures to protect possible common toad and common frog species 

within the existing drainage ditch.’ 

 In order to satisfy this condition WA have produced this Precautionary Working 

Method Statement (PWMS) in respect of common toad Bufo bufo and common frog 

Rana temporaria for the requirement to undertake vegetation clearance works 

followed by infilling of the drainage ditch at the proposed Energy Recovery Facility, 

Ochiltree, East Ayrshire (see Drawing Number LE12479-002). 

 The purpose of the report is to outline reasonable avoidance measures (RAMs) that 

must be implemented to prevent causing an offence under the relevant legislation 

and safeguard against disturbance to common toad and common frog. 

 Site Description 

 The site covers an area of approximately 8.1 hectares (ha) and is located at National 

Grid Reference (NGR): NS 47868 20322. The site is currently being used as the head 

office of Barr at Killoch and incorporates a number of offices and storage buildings, 

asphalt plant and associated infrastructure, Killoch Training Centre and care ground 

used as a laydown area for equipment and storage of materials. There were areas of 

semi-improved neutral grassland, ephemeral vegetation and scattered trees mostly 

around the perimeter of the site. There was also a drainage ditch which ran north-

south through the centre of the site lined with trees.  

 The site is situated within a rural setting approximately 2.5km west of the village of 

Ochiltree in East Ayrshire and is adjacent to an existing industrial site for the 

processing and storage of coal to the north and west which is owned by Hargreaves. 
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To the south the site is bound by the A70 with agricultural land beyond. Agricultural 

land is adjacent to the east of the site.  

 Background 

 An initial Extended Phase 1 Habitat Survey of the site was undertaken in 2014 to 

ascertain the ecological baseline. This survey identified the following habitats within 

the site: hardstanding, improved grassland, semi-improved neutral grassland, intact 

hedgerow – species poor, scattered trees, ephemeral vegetation, standing open water 

in the form of a drainage ditch and buildings (see DrawingLE12479-002).    

 The survey identified the drainage ditch as a possible constraint to the development 

due to the potential to support common toad, a UK Biodiversity Action Plan (UKBAP) 

Species and common frog. This report will address this constraint.  

 The survey also identified nesting birds as a potential constrain. However, as the 

vegetation clearance works are scheduled to be undertaken outside the breeding bird 

season (October – February inclusively) nesting birds will not be a constraint.  
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 LEGISLATION 

 Amphibians – common toad and common frog 

 The common frog and common toad are protected by Section 9(5) of the Wildlife and 

Countryside Act 1981. This section prohibits sale, barter, exchange, transporting for 

sale and advertising to sell or to buy. 

 Common toad are listed under Section 41 of the NERC Act (formerly listed as a UK 

Biodiversity Action Plan (UKBAP) species) as a species of principal importance for 

conserving biodiversity in the UK. Although it does not offer them any specific 

protection, it highlights their importance at a national level. 
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 PRECAUTIONARY METHODS OF WORKING  

 The following methods represent reasonable precautions to minimise the risk of killing 

or injuring common toad and common frog during the vegetation clearance and 

infilling works of the drainage ditch and surrounding area. 

 A qualified ecologist would communicate these methods and the relevant legislative 

provisions to site operatives  in advance of works and would ensure that such methods 

are adhered to. The contents of this document would be made available to 

contractors/staff carrying out the works.  

Toolbox Talk 

 All site operatives, including contractor and sub-contractor staff, would receive a 

briefing by the ecologist. This would include details of the legal protection of 

amphibians, the precautionary methods of working, tips on identification and relevant 

procedures should the species be discovered during works. 

Hand Searching 

 Utilisation of the working area by contractors will not be permitted until the area has 

been thoroughly hand searched by an experienced ecologist.  Hand searching would 

be carried out immediately prior (i.e. within 24 hours) to the onset of vegetation 

clearance.   

Working Methods 

 Prior to vegetation clearance, the area will be hand searched for any amphibians 

present. The vegetation clearance will then be carried out using hand tools only under 

the supervision of an ecologist. This will involve the removal of vegetation within the 

ditch, banks and adjacent areas to a height of approximately 20cm. The area will then 

be hand searched again before machinery is allowed to enter the area and infilling of 

the ditch can commence.  

 Any amphibians caught during the vegetation clearance and ditch infilling will be 

translocated to the group of waterbodies located to the west of the site boundary (see 

Drawing LE12479-003). In the highly unlikely event that a great crested newt is found 
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during the vegetation clearance and infilling, all works must stop until the situation 

can be reviewed by the ECoW. 
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